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PREFACE
The Standing Committee on Health is established under the Senate Standing

Order 208(3) and is mandated to consider all matters related to medical

services, public health and sanitation.

Pursuant to Standing Order 219, I am pleased to present and table the report
on the public petition to the Senate regarding complaints of lead poisoning and
environmental hazards posed by Kenya Metal Refineries (EPZ) Limited to the

residents of Owino Ouru Village.

The petitioners submitted their prayers in line with Articles 37 and 119 of the
Constitution and guided by the provisions of the Senate Standing Orders. The
prayers were based on violations of their rights to health and to a clean and
healthy environment as stipulated in Articles 42, 43, 69 and 70 of the

Constitution.

Membership of the Committee

The Membership of the Committee is as follows:-

1. Sen. (Dr.) Mohammed Kuti - Chairperson

2. Sen. Zipporah Kittony - Vice Chairperson
3. Sen. Abdirahman Hassan Ali - Member

4. Sen. Beth Mugo - Member

5. Sen. (Prof.) Wilfred Lesan - Member

6. Sen. Catherine Mukiite - Member

7. Sen. Mvita Mshenga - Member

8. Sen. Wilfred Machage - Member

9. Sen. Godliver Omondi - Member
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by all parties who volunteered information before it. I also wish to express my
gratitude to my colleagues for their thoughtful input and engaged contributions
to the matter. Further, the Committee is indebted to the Office of the Speaker
and the Clerk of the Senate for facilitating all the actions that led to the
production of this report. The Committee also wishes to recognize the
commitment and dedication of the staff of the committee that made the work of

the Committee and the production of this report possible.

Mr. Speaker Sir,

It is now my pleasant duty to table the report of the Standing Committee on
Health, in relation to the public petition regarding complaints of lead poisoning
and the environmental hazards posed by the Kenya Metal Refineries (EPZ)

Limited pursuanttg Standing Order 225.

THE HON. SEN. (DR.) MOHAMMED KUTI

CHAIRPERSON, STANDING COMMMITTEE ON HEALTH.




CHAPTER ONE: INTRODUCTION

1.1 Committee Mandate and Membership

The Standing Committee on Health is established under the Senate Standing
Orders, No. 208. The functions and mandate of the Committee are contained
under Schedule Two of the Senate Standing Orders as follows: to consider all

matters relating to Medical Services, Public Health and Sanitation.

The delegation to Owino Ouru villabe comprised of the following:-

1.  Sen. Zipporah Kittony - Vice-Chairperson
2.  Sen. Wilfred Machage - Member

3. Sen. Mviita Mshenga - Member

4.  Sen. Godliver - Member

5.  Sen. Catherine Mukiite - Member

6. Sen. Wilfred Lesan - Member

7. Sen. Abdirahman Hassan - Member

8. Ms. Marya Adjibodou - Senior Clerk Assistant
9.  Mr. Joseph Mwangi - Clerk Assistant
10. Dr. Christine Sagini - Research Officer
11. Two officers from the serjeant at arms department

1.2 Background to the Petition

1.2.1 The Right to Petition

The right of Kenyan citizens to petition public authorities and Parliament is a
right conferred by the Constitution under Articles 37 and Article 119 of the
Constitution; by the Petition to Parliament (Procedure) Act; and, by the
Standing Orders of the Senate. The right to petition is an essential citizen
participatory tool that allows for direct intervention by Parliament on issues

relating to the promotion and protection of the rights of citizens.
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1.2.2 The Owino-Ouru Public Petition

On March 25th, 2014, a public petition from residents of Owino Ouru was

tabled before the Senate by Senator Emma Mbura. The petition addressed

complaints of lead poisoning from a local battery recycling factory known as

Kenya Metal Refineries (Export Processing Zone (EPZ) Limited. According to the

petition, symptoms of lead poisoning amongst the general population in Owino-

Ouru village were manifested in the following manner:

1.

o oA W

T
8.
9.

10.
11.
12,
13.
14.
15.

Memory loss;

Insomnia;

Delirium /hallucinations;

Cognitive deficits;

Slowed /retarded growth;

Decline in mental functioning, mood disorders, irritability, learning
difficulties;

Convulsions, body tremors;

Headaches, abdominal pain, vomiting, constipation;

Kidney failure, high blood pressure;

Male reproductive problems e.g. reduced sperm count, abnormal sperm;
Loss of appetite, weight loss, sluggishness, fatigue;

Body/muscular weakness;

Pain, numbness, tingling in the extremities;

Miscarriages, premature births or babies born with deformities; and

Deaths of area residents, pets and trees.

Further, the petition indicated that the following attempts to resolve the matter

and/or to seek relief had been sought but that they had all failed:

Visits to the management of the organization;
Pleas by village elders to the Provincial Administration and others in
authority;

Pleas to civil society groups;



4. Peaceful demonstrations and marches; and

5. Pleas to

National Environmental Management Authority (NEMA) and

similar authorities.

The petitioners therefore prayed that the Senate urgently consider forming a

special committee to inquire into the matter with a view to issuing:

1. Orders to immediately close down and remove or relocate the offending

plant from the area;

2. Orders to compel the plant and its various owners over the years to pay

for:-
1)

2)
3)

4)

S)

6)

7)

The immediate clearing of the environment, including
detoxifying and restoring the soil;

The replanting of destroyed trees;

The immediate testing of all of all the residents of Owino-Ouru
Village for lead exposure;

The detoxification of all infected persons and pets;

The removal of hazardous waste slug the plant has disposed off
over the years and continues to dispose of at the Mwakirunge
Dumpsite;

The testing of all the ‘street children’ and other persons who
scavenge for a living at the dumpsite; and

The immediate and full compensation of all victims.

— P
1.2.3 Kenya Metal Refineries (EPZ) Limited !

The above named is a battery-recycling factory that is situated along the
Mombasa-Nairobi Highway on Plot No. 1707 SECT/V/MN/MIKINDANI
/MOMBASA. In a letter from the Office of the Permanent Secretary, Ministry of
Public Health and Sanitation (MOPHS) to the Provincial Director of Public
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CHAPTER TWO: COMMITTEE’S RESPONSE TO THE PETITION

2.1 Committee’s Proceedings
The guiding principle in the Committees’ approach to the Owino Ouru petition

was to reply to the prayers of the petitioners conclusively. The Members of the
Committee analyzed the issues to be determined from the prayers of the

petitioners and identified the necessary action to be taken.

In its 19t Sitting held on 6t August, 2014, the Committee resolved to conduct
a fact-finding mission to the factory and to Owino Ouru Village on 11t August,
2014. Further to the above, the Committee resolved to invite the petitioners,
the management of the company, county public health officials, NEMA officials
and Ms. Phyllis Omido and other human rights activists to give the necessary

information to reach a conclusion on the prayers.

It should be noted in this House that the factory management failed to meet

with the Committee despite repeated requests by the Committee secretariat.

The committee held deliberative sessions, reviewed documents and undertook a

fact-finding tour to determine the issues raised by the petitioners.

2.2 Fact-Finding Tour
The Committee conducted a fact-finding tour in Owino Ouru Village, and

visited the Kenya Metal Refineries (EPZ) Ltd factory and the relevant
government health facility. It held a public hearing attended by the petitioners
and community members living in the village and received oral evidence from
them. Further to the above, the Committee also held a meeting with Mombasa

County Health and NEMA officials.

2.3 Deliberative Sessions
In the exercise of its mandate, the Committee held deliberative sessions with

the Mombasa County Health Department officials, National Environment

Management Authority officials as well as human rights activists relevant to

11



the matter. The Minutes of these sessions as well as the documents and

evidences presented to the Committee are annexed to this report.

2.4 Review of Documents
The Committee reviewed documents and affidavits presented to it by the

different parties. The Committee paid particular regard to a Public Complaints
Committee (PCC) Report in its review of documents. All other documents tabled

by the parties have been annexed to this report.

12



CHAPTER THREE: COMMITTEE FINDINGS

This section contains summaries of the committee findings during the fact-

finding-tour and in deliberative session’s relevant parties.

3.1 Mombasa County Health Department Visit
The Committee was met by the Mombasa County Executive Member of Health,

the County Officer of Health and NEMA and public health officials in the
Mombasa County headquarters on 11th August, 2014. Senator Hassan Omar
(Mombasa) and Senator Emma Gertrude Mbura who were to accompany the

Committee during the visit were absent with apologies.

3.2 Meeting with Mombasa County Health Department Officials
The Mombasa County Public Health Officials met with the Committee at the

Mombasa County Health Headquarters and submitted documents in relation to

the Owino Ouru petition. They submitted as follows:

1. Kenya Metal Refineries (EPZ) Limited is a battery-recycling factory that is
located in close proximity to Owino Ouru Village. Its operations are
alleged to have led to lead-poisoning amongst residents of Owino Ouru,
and damage to the surrounding environment. The factory is said to have
been closed since January 2014;

The ownership of the factory has been linked to the area Member of
Parliament, Hon. Hezron Awiti (Nyali);

2. Accused NEMA officials of working in isolation and failing to involve the
public health department during licensing of the factory; and

3. According to Mr. Ndung’u, a Public Health Officer whose jurisdiction
covers the affected area, the existence of the factory came to the notice of
the public health office in 2008 following public complaints and

demonstrations.

At the time, the factory had been licensed by NEMA, but that no clearance had

been sought from the public health department. In response to the public

13



demonstrations, public health officials visited the factory and conducted an

inspection visit of the factory on February 24th, 2009 during which the factory

was given a set of conditions to comply with.

Findings during the inspection visit of the factory by the public health officials

revealed that:

10.

11.

The factory had no provision for a well-protected banker for processing
and melting raw materials;

The sanitary block had been renovated that that the following defects
had been noted: defective water cisterns, a broken bowl, and that the
entire block was dirty and stained;

There was no provision of a pre-treatment facility for surface wash-
offs;

The standards of cleaning was unsatisfactory with waste matter last
disposed off two years ago still piling up in one of the warehouse
rooms;

There were no approved plans of the premises at the time of
inspection;

The workers were yet to undergo medical check-up to ascertain lead
levels in their blood and urine;

The soil, air and water samples were last sampled and analyzed in
August 2008 in which no comparisons were given to WHO standards;
The factory was undergoing a signage process for fire, accidents and
hazardous materials during the inspection;

The fire assembly point was in place but was occupied by a heavy duty
truck at the time of inspection;

The workers were not fully protected against lead contamination with
only overalls, gum boots and nose/mouth masks being provided; and
The roof of the warehouse had been replaced with new aluminium

sheets.
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Following the visit, the Public Health Department instructed the factory to
cease operations with immediate effect subject to compliance with the following

recommendations:

1. Provide a well-protected banker for processing and melting raw
materials;

2. Repair the defective cisterns, broken bowl and repaint internal and
external walls of the entire sanitary block;

3. Provide a pre-treatment plant for surface wash-offs that contain lead
particles;

4. Make and keep the entire warehouse clean and dispose off all the
waste matter to the satisfaction of the public health department;

S. Avail approved plans for your premises for scrutiny;

The management should take all its factory workers for a medical
check up to ascertain their health status in three-month intervals;

7. Regular soil, air and water samples should be taken to competent
laboratories, and results availed to the public health department for
scrutiny;

8. Ongoing signage for fire exits and hazardous materials to be
completed;

9. Provision of a fire assembly point free from any obstructions; and

10. Equip workers with full-protected gear including: helmet, half mask

respirators, eye goggles, heavy duty gloves, overalls and safety boots.

A copy of the inspection report and official correspondence to the factory

management on the same has been annexed to this report.

Following the said inspection visit, a closure order dated 13th March, 2009 was
sent to the Managing Director of the factory. A copy of the same has been

annexed to this report.
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A key condition for the reopening of the factory was the construction of a
bunker for the disposal of slug. The bunker was in deed, constructed by the
factory management, but it has subsequently been destroyed by the movement

of heavy duty vehicles, and scavengers.

Further to the above, investigations for blood lead levels amongst factory
workers revealed high blood lead levels. In addition, of three villagers who were
tested for lead poisoning, only one girl was found to have increased lead levels.
Subsequent test results following the closure of the factory revealed reduced

lead levels.

Subsequent attempts to get more people tested were unsuccessful as a result of
public hostility. Further, factory workers were unwilling to be tested further
fearing that closure of the factory would ultimately lead to the loss of their

livelihoods.

Soil, water and air lead levels were not tested by the public health department

due to lack of resources.

The factory remained closed during 2009 to give the management of the factory
time to comply with the public health conditions. The Public Health
Department conducted subsequent inspection visits on 27th April, 2009, Dnd

September, 2009, and 227 December, 2009.

As per the inspection reports, the factory failed to comply with the conditions

set out by the public health department and remained closed.

Responding to public allegations of clandestine, nocturnal operations at the
factory, the public health officials stated that the department had conducted
various impromptu visits to the factory at night. However, they had not

observed any evidence of nocturnal or clandestine operations at the factory.

Following their submissions, the Committee ordered the Mombasa County
Health Department to:
16



1. Carry out a Health Impact Assessment of persons living in the affected
village and surrounding areas and street children; and
2. Carry out independent testing of the soil and water and submit a report

separately from NEMA.

According to a letter from the Mombasa County Executive Member of Health
(annexed herein), the Mombasa County Health Department has complied with

the orders and investigations have been conducted as required.

3.3 Meeting with Mombasa County NEMA Officials
The Committee met NEMA officials at the Mombasa County Health

Headquarters on 11th August, 2014. They submitted as follows:

1. The factory applied for an Environmental Impact Assessment (EIA) as
Metal Refineries EPZ in 2008. An EIA license was issued on 5th February,
2014 (C1983, Ref. 01555);

2. The EIA license was issued on condition that the factory sought
clearance from other government agencies, including a license for
recycling in accordance with Waste Management regulations. The factory
never met these conditions;

3. Due to non-compliance with set out conditions, NEMA ordered the
factory closed in 2011. It is not clear however, if a letter was available to
that effect;

4. Responding to complaints from the public health department that NEMA
had worked in isolation and failed them in the licensing of the factory,
NEMA officials asserted that they had consulted all the lead agencies and
had submitted a report to the MoH;

S. Following the finding of persons with high blood lead levels, NEMA
ordered the closure of the factory in order to carry out a comprehensive
environmental audit, including the collection of soil, water and air

samples to accredited laboratories for quality control testing
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An Environmental Impact Assessment was conducted by the factory at
its own cost using experts registered by NEMA for such purposes. The
experts used in this case were from a company known as SGS. The
Environmental Measurement Report as submitted by SGS has been
annexed to this report;

6. The results of the Environmental Measurement Report as submitted by
SGS were favorable to the factory; and

7. The factory had changed its original name from Kenya Refineries Limited
EPZ to Max Industries at the time of closing. Max Industries did not have

the original license to operate.
The Committee sought clarification from the NEMA officials on the following:

1. If a report from the initial Environmental Impact Assessment was
available;

2. If NEMA had consulted with other lead agencies, including the Ministry
of Health (MOH);

3. If there was a working relationship between the NEMA and public health
officials due to an apparent lack of co-ordination between the two offices;
and

4. 1f any mechanisms had been put in place to ensure public participation

in the process.

Following the submissions from the NEMA officials, the Committee tasked the
NEMA officials to furnish the Committee with the names and contact details of
the factory management; to spearhead cleaning up of the environment and to

carry out soil and water testing.

3.4 Owino Ouru Village Visit
Owino-Ouru is a low-income settlement of approximately 8000 residents in

Mikindani Ward, Jomvu Constituency, Mombasa County. A resident, Ms.

Anastasia, who was interviewed by the Committee at a meeting held on 29th
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